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the time of landing, required by
§ 679.5(l)(1)(iv) to be included in the IFQ land-
ing report, shall be the only source of infor-
mation used by NMFS to debit an IFQ ac-
count. An IFQ account will be debited as fol-
lows:

(i) For sablefish product, dividing the scale
weight at the time of landing by the product
recovery rate found in Table 3 of this part
that corresponds to the product code re-
ported in the IFQ landing report; or

(ii) For the halibut product, multiplying
the scale weight at the time of landing by
the conversion factor listed in paragraph
(c)(2)(iii) of this section that corresponds to
the product code reported in the IFQ landing
report.

* * * * *

§ 679.43 Determinations and appeals.
(a) General. This section describes the

procedure for appealing initial admin-
istrative determinations made under
this subpart as well as § 679.4(c),
§ 679.4(g), and portions of subpart C of
this part that apply to the halibut and
sablefish CDQ program.

(b) Who may appeal. Any person
whose interest is directly and ad-
versely affected by an initial adminis-
trative determination may file a writ-
ten appeal. For purposes of this sec-
tion, such persons will be referred to as
‘‘applicant’’ or ‘‘appellant.’’

(c) Submission of appeals. Appeals
must be in writing and must be submit-
ted in original form to the Regional
Administrator. Contact the Regional
Administrator for appeals address. Ap-
peals transmitted by electronic means
will not be accepted.

(d) Timing of appeals. (1) If an appli-
cant appeals an initial administrative
determination, the appeal must be filed
not later than 60 days after the date
the determination is issued.

(2) The time period within which an
appeal may be filed begins to run on
the date the initial administrative de-
termination is issued. If the last day of
the time period is a Saturday, Sunday,
or Federal holiday, the time period will
extend to the close of business on the
next business day.

(e) Address of record. NMFS will es-
tablish as the address of record the ad-
dress used by the applicant in initial
correspondence to Chief, RAM Divi-
sion, after the application period has
begun. Notifications of all actions af-

fecting the applicant after establishing
an address of record will be mailed to
that address, unless the applicant pro-
vides NMFS, in writing, with any
changes to that address. NMFS bears
no responsibility if a notification is
sent to the address of record and is not
received because the applicant’s actual
address has changed without notifica-
tion to NMFS.

(f) Statement of reasons for appeals.
Applicants must timely submit a full
written statement in support of the ap-
peal, including a concise statement of
the reasons the initial administrative
determination has a direct and adverse
effect on the applicant and should be
reversed or modified. If the applicant
requests a hearing on any issue pre-
sented in the appeal, such request for
hearing must be accompanied by a con-
cise written statement raising genuine
and substantial issues of adjudicative
fact for resolution and a list of avail-
able and specifically identified reliable
evidence upon which the factual issues
can be resolved. The appellate officer
will limit his/her review to the issues
stated in the appeal; all issues not set
out in the appeal will be waived.

(g) Hearings. The appellate officer
will review the applicant’s appeal and
request for hearing, and has discretion
to proceed as follows:

(1) Deny the appeal;
(2) Issue a decision on the merits of

the appeal, if the record contains suffi-
cient information on which to reach
final judgment; or

(3) Order that a hearing be con-
ducted. The appellate officer may so
order only if the appeal demonstrates
the following:

(i) There is a genuine and substantial
issue of adjudicative fact for resolution
at a hearing. A hearing will not be or-
dered on issues of policy or law.

(ii) The factual issue can be resolved
by available and specifically identified
reliable evidence. A hearing will not be
ordered on the basis of mere allega-
tions or denials or general descriptions
of positions and contentions.

(iii) The evidence described in the re-
quest for hearing, if established at
hearing, would be adequate to justify
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resolution of the factual issue in the
way sought by the applicant. A hearing
will not be ordered if the evidence de-
scribed is insufficient to justify the
factual determination sought, even if
accurate.

(iv) Resolution of the factual issue in
the way sought by the applicant is ade-
quate to justify the action requested. A
hearing will not be ordered on factual
issues that are not determinative with
respect to the action requested.

(h) Types of hearings. If the appellate
officer determines that a hearing
should be held to resolve one or more
genuine and substantial issues of adju-
dicative fact, he/she may order:

(1) A written hearing, as provided in
paragraph (m) of this section; or

(2) An oral hearing, as provided in
paragraph (n) of this section.

(i) Authority of the appellate officer.
The appellate officer is vested with
general authority to conduct all hear-
ings in an orderly manner, including
the authority to:

(1) Administer oaths.
(2) Call and question witnesses.
(3) Issue a written decision based on

the record.
(j) Evidence. All evidence that is rel-

evant, material, reliable, and probative
may be included in the record. Formal
rules of evidence do not apply to hear-
ings conducted under this section.

(k) Appellate officers’ decisions. The
appellate officer will close the record
and issue a decision after determining
there is sufficient information to
render a decision on the record of the
proceedings and that all procedural re-
quirements have been met. The deci-
sion must be based solely on the record
of the proceedings. Except as provided
in paragraph (o) of this section, an ap-
pellate officer’s decision takes effect 30
days after it is issued and, upon taking
effect, is the final agency action for
purposes of judicial review.

(l) Disqualification of an appellate offi-
cer. (1) The appellate officer will with-
draw from an appeal at any time he/she
deems himself/herself disqualified.

(2) The appellate officer may with-
draw from an appeal on an appellant’s
motion if:

(i) The motion is entered prior to the
appellate officer’s issuance of a deci-
sion; and

(ii) The appellant demonstrates that
the appellate officer has a personal
bias or any other basis for disqualifica-
tion.

(3) If the appellate officer denies a
motion to withdraw, he/she will so rule
on the record.

(m) Written hearing. (1) An appellate
officer may order a written hearing
under paragraph (h)(1) of this section if
he/she:

(i) Orders a hearing as provided in
paragraph (g)(3) of this section; and

(ii) Determines that the issues to be
resolved at hearing can be resolved by
allowing the appellant to present writ-
ten materials to support his/her posi-
tion.

(2) After ordering a written hearing,
the appellate officer will:

(i) Provide the appellant with notifi-
cation that a written hearing has been
ordered.

(ii) Provide the appellant with a
statement of issues to be determined at
hearing.

(iii) Provide the appellant with 30
days to file a written response. The ap-
pellant may also provide documentary
evidence to support his/her position.
The period to file a written response
may be extended at the sole discretion
of the appellate officer, if the appellant
shows good cause for the extension.

(3) The appellate officer may, after
reviewing the appellant’s written re-
sponse and documentary evidence:

(i) Order that an oral hearing be held,
as provided in paragraph (h)(2) of this
section, to resolve issues that cannot
be resolved through the written hear-
ing process;

(ii) Request supplementary evidence
from the appellant before closing the
record; or

(iii) Close the record.
(4) The appellate officer will close the

record and issue a decision after deter-
mining that the information on the
record is sufficient to render a deci-
sion.

(n) Oral hearing. (1) The appellate of-
ficer may order an oral hearing under
paragraphs (h)(2) and (m)(3)(i) of this
section if he/she:

(i) Orders a hearing as provided in
paragraph (g)(3) of this section; and
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(ii) Determines that the issues to be
resolved at hearing can best be re-
solved through the oral hearing proc-
ess.

(2) After ordering an oral hearing,
the appellate officer will:

(i) Provide the appellant with notifi-
cation that an oral hearing has been
ordered.

(ii) Provide the appellant with a
statement of issues to be determined at
hearing.

(iii) Provide the appellant with noti-
fication, at least 30 days in advance, of
the place, date, and time of the oral
hearing. Oral hearings will be held in
Juneau, AK, at the prescribed date and
time, unless the appellate officer deter-
mines, based upon good cause shown,
that a different place, date, or time
will better serve the interests of jus-
tice. A continuance of the oral hearing
may be ordered at the sole discretion of
the appellate officer if the appellant
shows good cause for the continuance.

(3) The appellate officer may, either
at his/her own discretion or on the mo-
tion of the appellant, order a pre-hear-
ing conference, either in person or tele-
phonically, to consider:

(i) The simplification of issues.
(ii) The possibility of obtaining stip-

ulations, admissions of facts, and
agreements to the introduction of doc-
uments.

(iii) The possibility of settlement or
other means to facilitate resolution of
the case.

(iv) Such other matters as may aid in
the disposition of the proceedings.

(4) The appellate officer must provide
the appellant with notification of a
pre-hearing conference, if one is or-
dered, at least 30 days in advance of the
conference. All action taken at the pre-
hearing conference will be made part of
the record.

(5) At the beginning of the oral hear-
ing, the appellate officer may first seek
to obtain stipulations as to material
facts and the issues involved and may
state any other issues on which he/she
may wish to have evidence presented.
Issues to be resolved at the hearing
will be limited to those identified by
the appellate officer as provided in
paragraph (g)(3) of this section. The ap-
pellant will then be given an oppor-
tunity to present his/her case.

(6) During the oral hearing, the ap-
pellant has the right to present reliable
and material oral or documentary evi-
dence and to conduct such cross-exam-
ination as may be required in the inter-
ests of justice.

(7) After the conclusion of the oral
hearing, the appellant may be given
time by the appellate officer to submit
any supplementary information that
may assist in the resolution of the
case.

(8) The appellate officer will close the
record and issue a decision after deter-
mining that the information on the
record is sufficient to render a deci-
sion.

(o) Review by the Regional Adminis-
trator. An appellate officer’s decision is
subject to review by the Regional Ad-
ministrator, as provided in this para-
graph (o).

(1) The Regional Administrator may
affirm, reverse, modify, or remand the
appellate officer’s decision before the
30-day effective date of the decision
provided in paragraph (k) of this sec-
tion.

(2) The Regional Administrator may
take any of these actions on or after
the 30-day effective date by issuing a
stay of the decision before the 30-day
effective date. An action taken under
paragraph (o)(1) of this section takes
effect immediately.

(3) The Regional Administrator must
provide a written explanation why an
appellate officer’s decision has been re-
versed, modified, or remanded.

(4) The Regional Administrator must
promptly notify the appellant(s) of any
action taken under this paragraph (o).

(5) The Regional Administrator’s de-
cision to affirm, reverse, or modify an
appellate officer’s decision is a final
agency action for purposes of judicial
review.

(p) Issuance of a non-transferable li-
cense. A non-transferable license will
be issued to a person upon acceptance
of his or her appeal of an initial admin-
istrative determination denying an ap-
plication for a license for license limi-
tation groundfish or crab species under
§ 679.4(i). This non-transferable license
authorizes a person to conduct directed
fishing for groundfish or directed fish-
ing for crab species and will have spe-
cific endorsements and designations
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based on the person’s claims in his or
her application for a license. This non-
transferable license expires upon the
resolution of the appeal.

[61 FR 31230, June 19, 1996, as amended at 62
FR 17753, Apr. 11, 1997; 63 FR 52657, Oct. 1,
1998]

EFFECTIVE DATE NOTE: At 63 FR 52657, Oct.
1, 1998, § 679.43 was amended by adding para-
graph (p), effective Jan. 1, 2000.

§ 679.44 Penalties.
Any person committing, or a fishing

vessel used in the commission of, a vio-
lation of the Magnuson-Stevens Act or
Halibut Act, or any regulation issued
under the Magnuson-Stevens Act or
Halibut Act, is subject to the civil and
criminal penalty provisions and civil
forfeiture provisions of the Magnuson-
Stevens Act or Halibut Act, to part 600
of this chapter, to 15 CFR part 904
(Civil Procedures), and to other appli-
cable law. Penalties include but are not
limited to permanent or temporary
sanctions to QS and associated IFQ.

Subpart E—Groundfish Observer
Program

SOURCE: 61 FR 56431, Nov. 1, 1996, unless
otherwise noted.

§ 679.50 Groundfish Observer Pro-
gram.

(a) General. Operators of vessels pos-
sessing a Federal fisheries permit
under § 679.4(b)(1) and processors that
possess a Federal processor permit
under § 679.4(f)(1), must comply with
this section. The owner of a fishing
vessel subject to this part or a proc-
essor subject to this part must ensure
that the operator or manager complies
with this section and is jointly and sev-
erally liable for such compliance. Ob-
server coverage for the CDQ fisheries
obtained in compliance with para-
graphs (c)(4) and (d)(4) of this section
may not be used to comply with ob-
server coverage requirements for non-
CDQ groundfish fisheries specified in
this section.

(b) Purpose. The purpose of the
Groundfish Observer Program is to
allow observers to collect Alaska fish-
eries data deemed by the Regional Ad-
ministrator to be necessary and appro-

priate for management, compliance
monitoring, and research of groundfish
fisheries and for the conservation of
marine resources or their environment.

(c) Observer requirements for vessels. (1)
Observer coverage is required as fol-
lows:

(i) A mothership of any length that
processes 1,000 mt or more in round-
weight equivalent of groundfish during
a calendar month is required to have
an observer aboard the vessel each day
it receives or processes groundfish dur-
ing that month.

(ii) A mothership of any length that
processes from 500 mt to 1,000 mt in
round-weight equivalent of groundfish
during a calendar month is required to
have an observer aboard the vessel at
least 30 percent of the days it receives
or processes groundfish during that
month.

(iii) Each mothership that receives
pollock harvested by catcher vessels in
the catcher vessel operational area
during the second pollock season that
starts on September 1 under
§ 679.23(e)(2) is required to have a sec-
ond observer aboard, in addition to the
observer required under paragraphs
(c)(1) (i) and (ii) of this section, for
each day of the second pollock season
until the chum salmon savings area is
closed under § 679.21(e)(7)(vi), or Octo-
ber 15, whichever occurs first.

(iv) A catcher/processor or catcher
vessel 125 ft (38.1 m) LOA or longer
must carry an observer during 100 per-
cent of its fishing days except for a ves-
sel fishing for groundfish with pot gear
as provided in paragraph (c)(1)(vii) of
this section.

(v) A catcher/processor or catcher
vessel equal to or greater than 60 ft
(18.3 m) LOA, but less than 125 ft (38.1
m) LOA, that participates for more
than 3 fishing days in a directed fishery
for groundfish in a calendar quarter
must carry an observer during at least
30 percent of its fishing days in that
calendar quarter and at all times dur-
ing at least one fishing trip in that cal-
endar quarter for each of the ground-
fish fishery categories defined under
paragraph (c)(2) of this section in
which the vessel participates.

(vi) A catcher/processor or catcher
vessel fishing with hook-and-line gear
that is required to carry an observer

VerDate 14<DEC>98 07:46 Dec 16, 1998 Jkt 179208 PO 00000 Frm 00558 Fmt 8010 Sfmt 8010 Y:\SGML\179208T.XXX pfrm07 PsN: 179208T


